support in the face of an obviously abnormal roof condition
he advised Mr. Rauer and Mr. Dower that the (d)(1) citation
would be converted to a 104(a) S&S citation.

Mr. Rauer was satisfied with this disposition as it
removed the stigma of the unwarrantable failure finding
both as to Mr. Binns and the operator.  Mr. Dower on the
other hand felt that he had not had a fair opportunity to
be heard especially in view of Mr. Crumrine's haste to
convene and conclude the matter without considering the
report and findings, so recently approved by the District
Manager and MSHA, with respect to management's responsi-
bility for the fatality.  He protested Mr. Crumrine's
decision to his supervisory inspector Mr. Vasicek.  Mr. Vasicek,
after consultation with Mr. Lawless, assistant to the District
Manager, told Mr. Dower that Mr. Crumrine's ruling would not
be adopted by the District Manager and that the citations
were affirmed as issued.  This was confirmed by letter of
October 14, 1982 from the District Manager to Mr. Rauer.

To placate the operator, Mr. Vasicek told the assessment
office on December 14, 1982 that "The negligence of both the
foreman and the machine operator (Binns and Singleton) contri-
buted to the accident.  The machine operator should have
backed out all the way and stayed out when he saw the roof
was 'working.'  The penalty should be fairly low."  (Emphasis
supplied.)

Why the supervisory inspector undertook to suggest the
assessment office ignore the inspector's evaluation of the
operator's negligence is puzzling.  Especially since the
inspector who wrote the citations and the investigative
report was, until the hearing, never told that his supervisor,
whom he was led to believe supported his evaluation, had
sought to persuade the assessment office to let the operator
off with a "fairly low" penalty, ll/

ll/  If this account accurately reflects MSHA's policy of
conferencing in action, it is small wonder there are wide-
spread reports of how the new enforcement philosophy has
demoralized rank-and-file inspectors.  Such behind-the-scenes
manipulation of MSHA's ostensible role as chief enforcer
of the Mine Safety Law can lead to the perception that
cooperation is being used as a cloak for capitulation.  A
recent report by the International Health and Safety Committee
of the CJMWA expressed concern over "the frequency with which
MSHA supervisors cave in to operator pressure and downgrade
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